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OF AN EXCLUSIVE RIGHT
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6y3FaH,Z[BIFbI YYYH OHAYPYJITroH KOMIICHCAIWUAHBIH IIPOIMOPHIHUOHAIAYYIYTI'YH U3WJIIA00I'6 apHAJITaH.

AHHOTaIlI/IH: Cratbsa MOCBSIICHA H3YYCHUIO BOIIPOCAa O COPa3MEPHOCTU KOMHGHC&HHﬁ,
B3bICKUBACMbIX 34 HAPYHIICHHUC HCKIIOYHUTCIBHBIX IIpaB Ha 00BEKTEI HHTeHHeKTyaﬂLHOﬁ
COOCTBEHHOCTH.

Abstract: The article is devoted to the study of the proportionality of compensation
collected for violation of exclusive rights to intellectual property.
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[IpooGpa3zom oOpraHOB KOHCTUTYIIHOHHO-CYI€OHOTO KOHTPOJII B CTpaHax OBIBIIMX
coBeTCcKUX pecnyonuk BoicTynuia Komurter koHctuTynmonHoro Hangzopa CCCP, mpenceparenem
KOTOPOTO SIBJISUICSA BBIIAKOIIUN COBETCKUN M POCCUMCKHN y4YEHBIM, OMH U3 aBTOpoB KoHCTUTYIMH
P®, gpuaiimimii npeacraBUTeNb ypalbCKOM LuBHIMcTHUeckod mmkosbl Cepreit CepreeBnu
AnekceeB. B cBA3M ¢ 3THUM mpeACTaBisieTcs KpallHE WHTEPECHBIM H3yu€HHE U aHaJu3 padoThI
KOHCTUTYLIMOHHO-CY/IEOHBIX OPraHOB, UMEIOIIUX B Y€M-TO OOIIYI0 UCTOPHUIO BOSHUKHOBEHHMSI, €CIIU
YTOJTHO — OJTHOTO «OCHOBATEJISA-POI0HAYAIBHUKA» HA TEPPUTOPHH TOCTOCBETCKUX PECITyOIIHK.

ITo HensBecTHBIM NpuyMHaAM B mocienHee BpeMs KoHcrurynumonnsiii cyn PO 3anumaercs
pa3penieHueM BOIIPOCOB, OYEBHJIHO, HE OTHOCHMBIX K HENOCPEICTBEHHON KOMIIETEHIIMM OpraHa
BJIaCTM HauOoyiee BBICOKOTO YpOBHS. B 4YacTHOCTH, K 4YHCIy TakuX BOIPOCOB, HMEIOILIUX
CYLIECTBEHHOE 3HA4YE€HHE JJII POCCUICKOM MpPaBONPHUMEHUTENBHOW IMPAKTHKH, CTaJ BOIPOC O
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COpa3MepHOCTH KOMIIEHCAIMH, B3bICKMBAEMbIX 332 HAPYIIEHUE WCKIIOYUTENbHBIX MPaB HAa 00BEKThI
MHTEIJUIEKTYaJIbHONW COOCTBEHHOCTH.

PoccuiickoMy 3aKOHOAATENbCTBY M3BECTEH WHCTUTYT B3bICKaHMS YOBITKOB 3a HapyIICHUE
UCKJTIOUUTENIFHBIX TPaB — HEKUH aHajor HMHCTUTYTa B3bICKaHUS YOBITKOB, HEOOXOAMMOCTbH
CYLIECTBOBAHMSI KOTOPOTO OOYCJIOBJIEHA JEKJIAPUPYEMON CII0)KHOCTBIO OIPEACIICHUs J1axKe
MPpUOIM3UTENBHOTO pa3mepa yobITKOB. B cT. 1301 I'pasknanckoro konekca Poccuiickoit denepanun
(manee — I'K P®) mpenycmarpuBaeTcsi BO3MOXHOCTh OIpE/EeHHs] CyMMbl KOMIIEHCAIIUU JHOO0
B pazMepe OT AECATU ThICAY pyOsel A0 MATH MUJUTMOHOB PyOJieH, ONpeaesiieMoOM 10 YCMOTPEHHUIO
Cylla UCXOJi U3 XapaKTepa HapylleHus, MO0 B ABYKPATHOM pa3Mepe CTOMMOCTH KOHTPa(aKTHBIX
HK3EMIUISIPOB TPOM3BEACHUS, JMOO B JBYKPAaTHOM pa3Mepe CTOMMOCTH MpaBa HCIOJIb30BAHUS
MIPOU3BEICHNUS, OIPECIIIEMON HMCXOAS W3 LEHBI, KOTOpas MpPHU CPABHUMBIX OOCTOSTENBCTBAX
OOBIYHO B3UMAETCS 3a IPABOMEPHOE HCIOJIH30BAHME IPOU3BEICHUS TEM CIIOCOOOM, KOTOPBIi
npuMeHsT HapymuTens. llogoOHOe 3aKOHOAATENbHOE peIIeHHE TIOPOAWIIO IENblii Ou3HEC,
HANpPaBIICHHBIM Ha WM3BJICUEHUE MPUOBUIM, CBA3AHHBIA C MPOBOKALMEH BO3MOXKHBIX HapyIIECHUUN
MHTEJUIEKTYAJIbHBIX IIPAaB C MOCJIEIYIOUIUM B3bICKAHUEM OYEBUHO HECOPAa3MEPHBIX KOMIICHCALIMMA
[1]. BauacTyro oTBeTYMKAMHU MOAOOHOTO POJa UCKOB SIBIISIOTCS MPEICTABUTEIM MAJIOTO U CPEAHETO
Ou3Heca B BeChbMa OTAAJICHHBIX PETMOHAX CTPAHbI, KOTOPbIE MOMPOCTY HE B COCTOSHUU [1aTh
HaJUIeXKallui  OTIOp aJYHOMY IpaBooOsajaTtento. IIpakTuuecku aHaJIOTMYHBIE IOJIOKEHUS
COJIepKaTCs U JJIs ONpENEeNICHNs pa3Mepa KOMIIEHCALUK MPH HapYIIEHUH UCKIIIOUUTENbHBIX MpaB
Ha TOBapHbIC 3HaKU coryiacHo 1. 4 cT. 1515 'K PO.

BrnosiHe ecTeCTBEHHO, YTO B ONPEACICHHBIM MOMEHT CTaja OYEBHUJHOM SBHasd
HECOPAa3MEPHOCTh B3bICKMBAEMOW KOMIICHCALIMM JaXe MpPH pacyeTe MUHUMAJIBHO BO3MO>KHOTO
pasmepa komneHcanuu B 10 000 pyOneil B cuTyanuu, Korjaa TOJBKO Ha OJHOM MaTepHaTIbHOM
HOCHTEJIE MOT'YT COJIEP>KaThCSl COTHU OXPaHSIEMbIX MPOU3BEICHHUM TUO0 TOIBKO Ha OAMH SK3EMILIIP
TOBapa MOXET ObITh HAHECEHO HECKOJIbKO TOBAPHBIX 3HAKOB [2].

[TpumeuaTenbHO TO, YTO TOAO0OHas mpobiema Obuia paccMoTpeHa KOHCTUTYIIMOHHBIM
cynom P® mnocrnie obOpatieHust COBCEM HE HapyIIUTENEH, a CyIeOHOTO OpraHa, CpearupoBaBIIeTo Ha
a0COJIIOTHO BOIHUIONIUH CiTy4ail HECOPa3MEPHOCTH B3bICKMBAEMON KOMIIEHCAIIMH MOTEHUIUAIbHBIM
yosiTkaM. B omHom wu3 cBoux mnocrtaHoBneHuit KC P® [3], cchutasch Ha MPHHIUIIGL
CIPaBEUIMBOCTH M COPA3MEPHOCTU (IIPOMOPLHMOHAIBHOCTH) OTBETCTBEHHOCTH JONMYLIEHHOMY
IIPaBOHAPYLIEHNIO, Cc(HOPMYTUPOBaI MPABOBYIO MO3HUIIHMIO O BO3MOKHOCTH CHU)KEHUS CY/A€OHBIMU
OpraHaMM pa3Mepa KOMIICHCAlMM HUWXKE IPENEIOB, YCTAaHOBJIEHHBIX 3aKOHOM, HEIONYCTHUMOCTH
B3BICKAHMM OYEBHJHO HECOPAa3MEPHBIX MEpP OTBETCTBEHHOCTH, YHWKAIOIIUMX YEJIOBEYECKOE
JOCTOMHCTBO.

B onpenenenHoil creneHn mojoOHas MpaBoOBasi MO3ULIMS CTajla HEBEPOATHBIM IIaroM B
00prOe ¢ MPOM3BOJIOM MPABOOOIATATENCH, 3apadaTHIBAIONINX HA MPUBJICYEHUN K OTBETCTBEHHOCTH
HauMEHee 3alUIICHHBIX OT Pa3JIMYHOrO pojAa 3J0YHOTpPeOJIeHHI HapylmuTened — pPO3HUYHBIX
MPOJABIOB M WrHOPUPYIOIIMX MpPUBJIEYEHHE K OTBETCTBEHHOCTHM TeX, KTO 3aHMMAaeTcs
MPOU3BOJICTBOM KOHTpaakTHOM mnpoaykiuu. Bmecre ¢ TeM B NpHUBEIEHHOM CYyJIEeOHOM aKTe
Koncturynuonnsiii cyn P® ycraHoBuUI KpailHE BBICOKHMI CTaHIAPT JOKA3bIBAHMS IMOJUICKALIUX
OTIpEJICJIEHUI0 OOCTOSATENLCTB AJISI CHIDKEHHS CYyIOM pa3Mepa KOMIEHCAIUH HHKE MHHHUMAJbHO
YCTaHOBJIEHHOT'O 3aKOHOM.

Yepes HECKOJIBKO JIET IIPU CXOXKUX OOCTOSITENHCTBAX BHOBD IO 3alpocy CyAeOHOro opraHa
nepe KoHCTUTYIIMOHHBIM cyioM P® B ouepenHoil pa3 ObL1 MOCTaBIEH BOIPOC O COPA3MEPHOCTH
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B3bICKMBAaEMON KOMIIEHCAIllMM, OJHAKO Ha JTOT pa3 MpaBooOsafareib IMPOM3BOAMI pPacyeT
KOMIIEHCAIlUM MCXOJl M3 CTOMMOCTH IpaB HCIOJb30BaHUS TOBAPHBIX 3HAKOB Ha OCHOBAaHUU
JMIICH3UOHHOTO JoroBopa [4]. B ouepennoii pa3 Koncrutyiuonnsiii cyn PO oOpatii BHUMaHHE
Ha HEOOXOAMMOCTh COOJIOAeHUsT OalaHCa MHTEPECOB CTOPOH, HECMOTPS Ha IMPE3IOMHUPYEMYIO
COpPa3MEpHOCTh YCTAHOBJIEHHBIX 3aKOHOJATEIEM MEP OTBETCTBEHHOCTH XapaKTepy JOIYIIEHHOI'O
HapylLICHHs, HaJIUM4Yh€ B OINPENCICHHBIX ClIydasx CUTyalud, KOrja B3bICKMBaeMas Mepa
OTBETCTBEHHOCTU OyJeT HOCUTb OYEBHIHO HECOPAa3MEpPHBIM XapakTep, TEM CaMblM YHUUMXKas
4eJI0BEYECKOE JOCTOMHCTBO, MOAPHIBAs JOBEpUE I'PAXKAAH K 3aKOHY U Cyly B OTCYTCTBHE y Cyna
BO3MOYKHOCTH CaMOCTOSITEJIbHO CHU3UTh pa3Mep KOMIEHcaluu. B naHHOM cyneOHOM akTe yxke
Oosiee yBepeHHO CyJIOM JiaHa OIIEHKa IOBEICHUIO HETO0OpPOCOBECTHBIX MpaBooOIIafaTeneld Kak
HSKOHOMHYECKH CHIIbHBIX YYACTHUKOB 000POTa, CHOCOOHBIX K S KOHOMUYECKOMY IOJIaBJICHUIO Ooee
cnabpIx y4JacTHUKOB. B koneunom wutore KoHctutyumonnsii cyn P® mpsmo ykaszam Ha
HEOOXO/MMOCTh BHECEHUsI B (QelepalbHOE 3aKOHOAATENILCTBO MOIMPABOK Il OOecredeHus
BO3MOXXHOCTH CHIDKEHHS pa3Mepa KOMIIEHCAllMM 3a HapylIEeHHWE OJHHUM JCHCTBHUEM IIpaB Ha
HECKOJIBKO PE3YyJIbTaTOB MHTEJUIEKTYaJIbHON IEATENBHOCTH UM CPEICTB UHIMBUYaIN3aluU HUKE
YCTaHOBJICHHBIX 3aKOHOM IIPEZEIIOB B CIIy4aec, €CJIM PAaCCMaTPUBAIOIIMN AEJI0 Cyll — HA OCHOBaHUU
KPUTEpPHUEB, KOTOpbIE TAKXKE JOJDKHBI ObITh ONpEJeNeHbl B 3aKOHE B COOTBETCTBUHM C
KOHCTHUTYLIMOHHBIMH MTPUHIIMIIAMH CIIPABEJTUBOCTH U PaBEHCTBA [5].

Takum  oOpazom, 1npobiieMa HECOpa3MEPHOCTH  KOMIIEHCAllUM 3a  HapylleHue
UCKJIIIOYUTENIbHBIX ~ IIPaB YK€  HEOJAHOKPAaTHO  fABJSJIACh  MPEAMETOM  PacCMOTpPEHUs
Konctutynmonnoro cyga P®, ogHako 1o HEM3BECTHBIM NpPUYMHAM HEOOXOIUMBIE IONPAaBKU B
3aKOHOAATEIBCTBO JIO CUX TIIOp HE BHECEHBl, TOrJa KaK MEPKaHTWIBHOCTb OTAEIBHBIX
npaBooOuiafiateneid, UX CTpeMJeHHE K 3apaldaThIBaHUIO IYyTEM NPEAbABICHUS TpeOOBaHUH O
BBIIUIATE KOMIIEHCAllMM JaK€ B CaMOM MMHHMMAJIbHOM pa3Mepe JMIIb TOJBKO B CBSI3U C
BBIHECEHHBIMH OpPraHOM KOHCTMTYLIMOHHOTO HajJ30pa IPaBOBBIMU MO3MLHUSAMH, K OOJBIIOMY
COXAaJICHHIO, TaK M He OblIa XOTh CKOJIbKO-HUOY/b CYLIECTBEHHBIM 00pa30M CHHUXKEHA.
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